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The plain meaning rule
If the ordinary meaning of a statute is clear, 


judges must interpret the statute 

according to its ordinary meaning.



The plain meaning rule in 
the Bostock opinion:

“This Court normally interprets 
a statute in accord with the 
ordinary public meaning of its 
terms at the time of its 
enactment. After all, only the 
words on the page constitute the 
law adopted by Congress and 
approved by the President.” 

“With this in mind, our task is 
clear. We must determine the 
ordinary public meaning of Title 
VII’s command that it is 
“unlawful . . . for an employer … 
to discharge any individual, … 
because of such individual’s … 
sex.” ”



Was Gerald Bostock 
fired because of his sex? 



Harris’ argument

“Sex and sexual 
orientation are 
independent and 
distinct 
characteristics, and 
sexual orientation 
discrimination by 
itself does not 
constitute 
discrimination 
because of sex under 
Title VII.”



The but-for test



The but-for test

What you do when you look to 
see whether there is [sex] 

discrimination under Title VII is, you 
say, “Would the same thing have 
happened to you if you were of a 

different sex?”



If Gerald Bostock  
had been a woman,  

would he still have been fired?



Karlan’s argument

“When you tell two 
employees who come 
in, both of whom tell 
you they married 
their partner Bill 
last weekend, when 
you fire the male 
employee who married 
Bill and you give the 
female employee who 
married Bill a couple 
of days off so she 
can celebrate the 
joyous event, that's 
discrimination 
because of sex.”
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Within 24 hours of the killing of George Floyd, protests erupted in a half-dozen cities across the country. Then the
number of places doubled. Then they tripled. Now, they encompass all 50 states. Pages A13-20.

A MOVEMENT THAT SWEPT THE NATION
LAURA McKENZIE/BRYAN-COLLEGE STATION EAGLEDEMETRIUS FREEMAN FOR THE NEW YORK TIMES

WASHINGTON — The Su-
preme Court ruled on Monday
that a landmark civil rights law
protects gay and transgender
workers from workplace discrimi-
nation, handing the movement for
L.G.B.T. equality a long-sought
and unexpected victory.

“An employer who fires an indi-
vidual merely for being gay or
transgender defies the law,” Jus-
tice Neil M. Gorsuch wrote for the
majority in the 6-to-3 ruling.

That opinion and two dissents,
spanning 168 pages, touched on a
host of flash points in the culture
wars involving the L.G.B.T. com-
munity — bathrooms, locker
rooms, sports, pronouns and reli-
gious objections to same-sex mar-
riage. The decision, the first major
case on transgender rights, came
amid widespread demonstra-
tions, some protesting violence
aimed at transgender people of
color.

Until Monday’s decision, it was
legal in more than half of the
states to fire workers for being
gay, bisexual or transgender. The
vastly consequential decision
thus extended workplace protec-
tions to millions of people across
the nation, continuing a series of
Supreme Court victories for gay
rights even after President Trump
transformed the court with his
two appointments.

The decision achieved a dec-
ades-long goal of gay rights pro-
ponents, one they had initially
considered much easier to
achieve than a constitutional right
to same-sex marriage. But even
as the Supreme Court established
that right in 2015, workplace dis-
crimination remained lawful in
most of the country. An employee
who married a same-sex partner
in the morning could be fired that
afternoon for being gay.

Monday’s lopsided ruling, com-
ing from a fundamentally conser-
vative court, was a surprise. Jus-
tice Gorsuch, who was Mr.
Trump’s first appointment to the
court, was joined by Chief Justice 

LANDMARK RULING PROTECTS L.G.B.T. WORKERS

By ADAM LIPTAK

Citing the 1964 Civil Rights Act, the Supreme Court said Monday that people could not be fired for being gay, bisexual or transgender.
ANNA MONEYMAKER FOR THE NEW YORK TIMES

Court Guarantees
Rights Pursued

for Decades

Continued on Page A21

When Donald J. Trump was
elected president, gay and lesbi-
an leaders warned that their
far-reaching victories under
Barack Obama — including the
Supreme Court’s decision legaliz-
ing same-sex marriage in 2015 —
were in peril, endangered by the
imminent arrival of scores of
conservative judges and full
Republican control of the federal
government.

So it would be an understate-
ment to say that gay rights lead-
ers and supporters were sur-
prised by the court’s ruling on
Monday that the 1964 Civil
Rights Act protects gay and
transgender Americans from
workplace discrimination. They
were stunned. Stunned that two
conservative justices had sided
with them. Stunned that this
happened on top of a Republican
appointee writing the marriage
ruling, too.

In many ways, the decision is
the strongest evidence yet of
how fundamentally, rapidly and,
to some degree, unpredictably
American views about gay and
transgender people have
changed across the ideological
spectrum in less than 20 years. It
is all the more striking after the
Trump administration moved
last week to erase protections for
transgender patients against
discrimination by doctors, hospi-
tals and health insurance compa-
nies.

The 6-to-3 ruling is the latest
in a swift series of legal and
political advances for gay Ameri-
cans after several decades where
gains came in fits and starts
after the uprising at the Stone-
wall Inn in Greenwich Village
helped usher in the modern gay
rights movement 51 years ago
this month. But this ruling could
well be remembered as one of
the last big legal battles, the
achievement of a major priority
of gay and lesbian people since
gay activists gathered across 

By ADAM NAGOURNEY
and JEREMY W. PETERS

A 6-to-3 Decision 
Few Expected

Continued on Page A22

NEWS ANALYSIS

THE IMPACT Legal scholars see a ruling’s language expanding protec-
tions in other areas of daily life like health care and housing. PAGE A21

BEIRUT, Lebanon — President
Bashar al-Assad, who has mostly
won Syria’s civil war, now faces an
acute economic crisis that has im-
poverished his people, brought
about the collapse of the currency
and fueled a rare public rift in the
ruling elite.

Government salaries have be-
come nearly worthless. Protests
against falling living standards
have broken out in the southeast.

The Syrian pound is worth so lit-
tle that people have posted im-
ages on social media of bank notes
used to roll cigarettes.

The government is so strapped
for cash that it is squeezing
wealthy businessmen to help fund
the state, a move that prompted a
powerful Syrian tycoon to openly
criticize the government.

For nine years, Mr. al-Assad has
relied on brute force to crush the
rebels who sought to end his fam-
ily’s decades-old grip on power.
But now, with the war’s biggest
battles behind him, he faces new
threats that he cannot bomb his
way out of or count on his few al-
lies to help him surmount.

That the tycoon, a member of
Mr. al-Assad’s inner circle, had the
temerity to go public with his dis-
pute suggests a weakening of his
power. And strict United States
economic sanctions that take ef-
fect Wednesday are likely to make
matters worse.

“The problem for al-Assad is
that he does not have a solution,”
said Danny Makki, a Syria analyst
at the Middle East Institute in
Washington. “It is going to create
a high intensity crisis, and he ei-
ther has to talk to the Americans
and make concessions or endure
what could be a major economic
collapse.”

The war has throttled Syria’s
economy, reducing it to a third the
size it was before the conflict and
taking a toll thought to be in the
hundreds of billions of dollars.

An estimated 80 percent of Syr-
ians live in poverty. About 40 per-
cent were unemployed at the end
of 2019, the latest figures avail-
able, and joblessness has only in-
creased because of government
restrictions to control the coro-
navirus.

The collapse of Syria’s currency
has compounded the crisis.

As War Abates,
Financial Ruin
Looms in Syria

By BEN HUBBARD

Continued on Page A11

The night of the Iowa caucuses
in February, Robby Mook, Hillary
Clinton’s 2016 campaign manager,
logged into Twitter to find the
hashtag #RobbyMookCaucusApp
trending across the country. Pun-
dits on both sides of the aisle ac-
cused him of developing a mobile
app to rig the Democratic primary
against Senator Bernie Sanders.

Soon his phone was buzzing
with calls from reporters demand-
ing to know what role he had
played in creating the app, a
flawed vote-reporting system that
delayed caucus results for days.

But he had never even heard of
the app, which was developed by a
company called Shadow Inc. This
mattered little to the thousands of
Twitter users attacking him on-
line. Four months later, Mr. Mook
said with a sigh, “There are still
people out there who believe I de-
veloped that app.”

Mr. Mook was the target of an
American-made social media con-
spiracy theory that was picked up
by Americans and quickly ampli-
fied by accounts with Russian
links. What happened to him in
February — though just a sliver of
the enormous amounts of misin-

Russia Exploits
Conspiracy Mill
Americans Built

By NICOLE PERLROTH

Continued on Page A8

The sidewalks of Mount Hope
fill up early with essential work-
ers.

The health care and construc-
tion workers come out first, fol-
lowed by the delivery drivers, gro-
cery store clerks, security guards,
building porters and countless
others.

They make their home in this
hilltop neighborhood of 53,000 in
the Bronx that has been an anchor
against the coronavirus. From
there, they disperse to all corners
of the borough, the city and be-
yond to provide the services that
other people count on in a global
health crisis.

As New York City begins re-
opening, nothing has really
changed in Mount Hope. Many
residents never stopped going to

their jobs. Not when confronted
by the dangers of the virus. Not
when looting broke out during the
protests for racial justice over the
death of George Floyd. Not when
many other New Yorkers began
working from home, and others al-
together fled the wealthiest neigh-
borhoods in Manhattan.

The only time that Albertha
Johnson, 47, has been able to stay
home from her job as a supervisor
for the city’s Human Resources
Administration, the nation’s larg-
est social services agency, was
when she got the virus in April.

After two weeks off to recover, it

was back to her office in Harlem
where people come in for help,
from domestic abuse victims to
those suffering from mental ill-
ness who may become violent.

“The type of work I decided to
do requires hands-on,” she said.
“You can’t tell somebody ‘stop hit-
ting somebody’ from home. I
choose it because I like what I do.”

The sheer number of essential
workers in Mount Hope who can-
not work from home is most likely
why it was the only neighborhood
in the city where the total number
of commuting trips actually in-
creased during the height of the
pandemic, when New York came
to a virtual standstill.

The average number of week-
day commutes in Mount Hope,
which sits about a mile and a half
north of Yankee Stadium, rose 4
percent in April from the same
month the previous year, accord-

Propping Up a City They Couldn’t Afford to Flee
By WINNIE HU

and NATE SCHWEBER
Invaluable Commuters

Flow In From Edges
of New York

Continued on Page A5

MINNEAPOLIS — Scorn for
the brown-brick corner store
keeps pouring in: “They call the
cops on black people,” one person
says in an online business review.
“Racially profiled a man.” “Dis-
gusting.”

The outrage is aimed at Cup
Foods, a neighborhood market in

South Minneapolis where a
teenage clerk called 911 to report
that George Floyd had bought cig-
arettes using a fake $20 bill. Mr.
Floyd was sitting in a parked car
just outside the store when a
white police officer responding to
the call pinned Mr. Floyd’s neck to
the asphalt for nearly nine min-
utes.

“People were saying we were
responsible for his death, that we
had blood on our hands, that we’re

the reason he died,” said Mah-
moud Abumayyaleh, an owner of
the market.

Now, Cup Foods has become in-
delibly connected to the police
killing of a black man that set off
weeks of protests and a national
reckoning over racism in policing
and in many other parts of Ameri-
can life.

On Monday, Cup Foods re-
opened its doors for the first time
since protesters poured into the

neighborhood. The deli was again
stocked with fresh vegetables and
meat, but the newspapers on the
rack were precisely three weeks
old — the last editions before Mr.
Floyd’s death began to dominate
every front page.

The air inside was still, and
customers were scarce in the
morning. A newly hired security
guard paced in and out of the
building. Inside, signs commemo-

The Minneapolis Corner Store Forever Linked to Floyd’s Killing

By NICHOLAS BOGEL-BURROUGHS
and JACK HEALY

Continued on Page A27

A canal that began watering the Mon-
tana prairie a century ago may dry up
without a $200 million revamp. PAGE A12
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push voting restrictions. PAGE A26
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social-distancing rules could slow the
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The vice president misleadingly played
down surges, saying the numbers were
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Pence’s Claim on New Cases

Today, mostly sunny, high 78. To-
night, partly cloudy, low 61. Tomor-
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high 80. Wind east at 5 to 10 miles
per hour. Weather map, Page C8.
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The Court carefully includes in its example just two 
employees, a homosexual man and a heterosexual 
woman, but suppose we add two more individuals, a 
woman who is attracted to women and a man who is 
attracted to women. ... We now have the four exemplars 
listed below, with the discharged employees crossed out:  

Man attracted to men 

Woman attracted to men  

Woman attracted to women 

Man attracted to women 

The discharged employees have one thing in common. It 
is not biological sex, attraction to men, or attraction to 
women. It is attraction to members of their own sex—in 
a word, sexual orientation. And that, we can infer, is the 
employer’s real motive.  

as has been shown … discrimination because of sexual 
orientation or transgender status does not inherently or 
necessarily constitute discrimination because of sex. 



Consider the employer who has four 
employees but must fire two of them 
for financial reasons. Suppose the 
four employees are a straight man, a 
straight woman, a gay man, and a 
lesbian. 

The employer with animosity against 
women (animosity based on sex) will 
fire the two women.  

The employer with animosity against 
gays (animosity based on sexual 
orientation) will fire the gay man and 
the lesbian. ...  

To treat one as a form of the other ... 
misapprehends common language, 
human psychology, and real life.



Gerald 
Bostock

Bostock’s
partner



👭
Gerald 
Bostock

Bostock’s
partner



👭
Fired Fired

Gerald 
Bostock

Bostock’s
partner



👭
Fired Fired

Gerald 
Bostock

Bostock’s
partner

=



👭
Fired Fired

Gerald 
Bostock

Bostock’s
partner

=
Same treatment No discrimination



👭

👭
?



The but-for test

What you do when you look to 
see whether there is [sex] 

discrimination under Title VII is, you 
say, “Would the same thing have 
happened to you if you were of a 

different sex?”



Was Gerald Bostock fired because of sex?

If Gerald Bostock had been a woman,

would he still have been fired? 



Source: https://web.archive.org/web/20200715145058/https://rupaulsdragrace.fandom.com/wiki/Charlie_Hides
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He has an American passport 

because he was born in Boston.



He has an American passport 

because he was born in Boston.

If he hadn’t been born in Boston,

he wouldn’t have an American passport.



Source: https://web.archive.org/web/20200213223310/https://www.theboltonnews.co.uk/news/18226923.bolton-born-woman-receives-
british-passport-six-year-fight/
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https://web.archive.org/web/20200213223310/https://www.theboltonnews.co.uk/news/18226923.bolton-born-woman-receives-british-passport-six-year-fight/


Reyna received a Danish passport

because her mother was born in Copenhagen.



Reyna received a Danish passport

because her mother was born in Copenhagen.

If Reyna’s mother hadn’t been born in Copenhagen,

Reyna wouldn’t have received a Danish passport.







He was paralysed because he ate 413 chicken nuggets.



He was paralysed because he ate 413 chicken nuggets.

If he hadn’t eaten 413 chicken nuggets, he wouldn’t have been paralysed.
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If the cause had not occurred,

it is necessary that the effect would not have occurred.


i.e. in all scenarios we consider, the effect does not occur

The universal but-for test

If the cause had not occurred,

it is possible that the effect would not have occurred.


i.e. in at least one scenario we consider, the effect does not occur

The existential but-for test



The meaning of E because C has three components:


1. C and E are true,

2. C is sufficient to produce E, and

3. ¬C is not sufficient to produce E.

McHugh (2023a). Exhaustification in the semantics of ‘cause’ and ‘because’. Glossa.

McHugh (2023b). Causation and Modality. University of Amsterdam PhD thesis.



The meaning of E because C has three components:


1. C and E are true,

2. C is sufficient to produce E, and

3. ¬C is not sufficient to produce E.

McHugh (2023a). Exhaustification in the semantics of ‘cause’ and ‘because’. Glossa.

McHugh (2023b). Causation and Modality. University of Amsterdam PhD thesis.

The ‘difference-making’ condition



The meaning of E because C has three components:


1. C and E are true,

2. C is sufficient to produce E, and

3. ¬C is not sufficient to produce E.

McHugh (2023a). Exhaustification in the semantics of ‘cause’ and ‘because’. Glossa.

McHugh (2023b). Causation and Modality. University of Amsterdam PhD thesis.

The ‘difference-making’ condition

A is sufficient for B just in case 
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The meaning of E because C has three components:


1. C and E are true,

2. C is sufficient to produce E, and

3. ¬C is not sufficient to produce E.

McHugh (2023a). Exhaustification in the semantics of ‘cause’ and ‘because’. Glossa.

McHugh (2023b). Causation and Modality. University of Amsterdam PhD thesis.

The ‘difference-making’ condition

A is sufficient for B just in case 

in every relevant case where A is true, B is true.

If A is sufficient for B and B entails C, A is sufficient for C.

C producing E entails E.

So: the difference-making condition is satisfied if ¬C is not sufficient for E.
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there is some possibility in which E is not true.
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i.e. if C had not been true,

there is some possibility in which E is not true.

The difference-making condition is satisfied if ¬C is not sufficient for E.

He has an American passport because he was born in Boston.

If he hadn’t been born in Boston, 

would he still have received an American passport?



i.e. if C had not been true,

there is some possibility in which E is not true.

The difference-making condition is satisfied if ¬C is not sufficient for E.

He has an American passport because he was born in Boston.

If he hadn’t been born in Boston, 

would he still have received an American passport?

Maybe, maybe not.
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Dekker v. VJV
European Court of Justice (1990)

• Elisabeth Dekker applied for 
a job in Amsterdam when she 
was three months’ pregnant


• The employer: Dekker is the 
most qualified candidate


• The employer’s insurer’s rule: 
 
If it is clear at interview that 
the candidate will be unable 
to work during the first six 
months, we will not pay for a 
replacement.



Dekker v. VJV
European Court of Justice (1990)

• The employer’s argument: 
 
We didn’t refuse to hire 
Dekker because she is 
pregnant, but because our 
insurer won’t pay for a 
replacement. 
 
We would refuse to hire 
any man whose 
replacement will not be 
paid by the insurer.



🤰
👨💼

👨
∃
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Wrapping up
The but-for test is a popular test for discrimination.

It may not be right, 

but it currently receives substantial support from judges.

The universal but-for test is the current legal standard,

but is a poor approximation of the ordinary meaning of “because”.

The existential but-for test fares better.

Discrimination law will be more faithful to the ordinary meaning of “because”

If it adopts the existential test in place of the universal test.

Under the existential but-for test, Bostock was correctly decided.














